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tive act of fraud, upon which a pru- 
dent person might and did rely to his 
injury: Towles v. Fisher, 77 N. C. 
443; Schwartz v. Saunders, 46 111.18; 
Sharpe v. Foy, L. R., 4 Ch. Ap. 35; 
Jones v. Frost, L. R., 7 Ch. Ap. 773; 
not a silent or passive act, such as 
mere silence in regard to her rights: 
U. S. Bankr. Lee, 13 Pet. 118 ; Palmer 
v. Cross, 1 Sra. & M. 68 ; Drake v. 
Glover, 30 Ala. 382 ; Havener v. God- 
frey, 3 W. Va. 426 ; contra, Lindner v. 
Sahler, 51 Barh. 322; Carpenter v. 
Cbrpenfer, 10 C. E. Green 194, but a 
positive, active, fraudulent act or 
statement : Ainsley v. Mead, 3 Lans. 
116; Westgale v. Munroe, 100 Mass. 
227 ; such as where she made a sworn 
disclaimer of ownership : Cooky v. 
Steele, 2 ; Head 605 ; Lathrop v. Asso- 
ciation, 45 Ga. 483 ; Cravens v. Booth, 
8 Tex. 243 ; or where she announced 
at the sale of her husband's real estate 
that she would not claim dower, and 
the purchasers, relying upon her 
statement, made the purchase: Con- 
nolly v. Branstler, 3 Bush 702; or her 
false recitals in her deed : Jones v. 
Frost, L. R., 7 Ch. Ap. 773 ; or her 
active connivance in her husband's 
fraud, produced by her loaning her 
credit for that fraudulent purpose: 
Anderson v. Armstead, 69 111. 456; 
Bodine v. Killeen, 53 N. Y. 93 ; Ander- 
son v. CRielly, 54 Barb. 620; or 
knowingly permitting her husband to 



obtain credit on the faith of property 
which in truth belongs to her : Besson 
v. Eveland, 11 C. E. Green 471; Zim- 
mer v. Dansby, 56 Ga. 79. See Dayton 
v. Fisher, 34 Ind. 356. 

A married woman can only be 
divested of her separate estate in the 
method and manner prescribed by the 
law: Morrison v. Wilson, 13 Cala. 
498; Mcintosh v. Smith, 2 La. Ann. 
758 ; Bisland v. Provasty, 14 La. Ann. 
169; and as estoppel applies to exe- 
cuted, not executory, contracts of a 
married woman, every contract which 
she, by false representations, induces 
another to enter into with herself, is 
not an estoppel : Keen v. Hartman, 
12 Wright (Pa.) 497 ; Keen v. Col-e- 
man, 3 Id. 299 ; Lowell v. Daniels, 2 
Gray 161. It depends upon the line 
of demarkalion above stated, and con- 
taining in some degree the elements 
of fraud, and injury or damage to an- 
other : Sexton v. Wheaton, 8 Wheat. 
238; Lane v. Berry, 2 Duv. 282; 
Mounger v. Duke, 53 Ga. 281 ; Brown 
v. Kimbrouffh, 51 Ga 35. 

The general rule is that in propor- 
tion as a married woman's disabilities 
at common law are removed by the 
enabling statutes, she is within that 
degree bound by estoppel in pais like 
any person sui juris. 



John F. Kelly. 



Bellaire, Ohio. 



■Court of Appeals of Kentucky. 

WHEAT v. BANK OF LOUISVILLE. 

The appellee, a banking corporation, was a creditor to a large amount of the 
firm of W. & D., and its president, without express authority, and without 
advising the directors, agreed to a composition between the firm and its cred- 
itors. The directors held meetings between the time of the failure of W. & 
D. and the proposal of a composition, and also between the time of the pro- 
posal and the time of the acceptance of the composition. The board took no 
action in the matter, but at its meetings each member had expressed oppcsi- 
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tion to a compromise. There was no evidence of any custom of the president 
to act in such matters. Held, that the action of its president was not binding 
on the appellee. 

In order that the circumstances of a particular case may be sufficient to 
raise a presumption of authority in a bank president to bind the bank in mat- 
ters beyond the scope of his usual authority, the bank must in some manner 
be a party to the circumstances, or must be chargeable with knowledge of 
them. 

Where an answer, in setting up an agreement with a bank, merely averred 
that the bank was represented by its president, but did not aver any authority 
in the president to represent or bind the bank, and the reply denied the al- 
leged agreement, but did not aver that the president had no authority to act 
for it, held, that the authority of the president was in issue. 

Appeal from Louisville Chancery Court. 

Chas. H. Gibson, for appellant. 

Hamilton Payne and Wm. Lindsay, for appellee. 

Holt, J. — Wheat & Durff, doing business as merchants, 
made an assignment for the benefit of their creditors. The 
trustee instituted this action to settle the trust. The appellee, 
the Bank of Louisville, having been made a defendant, asserted 
a considerable indebtedness against the firm, and made its an- 
swer a cross-petition against its members. The appellant, John 
L. Wheat, alone filed an answer to it. He does not deny the 
indebtedness, but avers that shortly after the failure the credit- 
ors, at a creditors' meeting, agreed with Wheat & Durff and 
each other to accept fifty per centum of their claims in full dis- 
charge thereof; and that the bank so agreed, being represented 
at the meeting by its president. The answer further avers, as 
the indebtedness of the firm to the bank was evidenced by paper 
which it had indorsed to it, and upon which other parties were 
previously liable, that, subsequent to the making of the compo- 
sition agreement, it was further agreed between Wheat & Durff 
and the bank that the latter should collect the indebtedness so 
far as possible from those first liable therefor, and when no 
more could be collected, that then Wheat & Durff should pay 
to the bank fifty per centum of the amount uncollected, and in 
consideration thereof be discharged from all further liability. 
The bank by a reply denies that it ever made either agreement ; 
and it is now insisted that, inasmuch as it does not aver that its 
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president had no authority to act for it at the creditors' meetings, 
this must be taken as pro covfesso, and his action considered as 
its action. The answer, however, does not aver that the appel- 
lee's president had authority to agree to the composition, but 
merely says that the bank was represented at the two creditors' 
meetings by its president, without averring that lie was author- 
ized to so represent it, and that the bank agreed to the settle- 
ment. Upon this state of pleading the authority of its presi- 
dent to bind it by any such agreement must be regarded as in 
issue. 

The evidence is somewhat conflicting as to whether all of the 
creditors present at the creditors' meeting, or the president of 
the bank, did then agree to the composition. The decided bur- 
den of the testimony, however, supports this view, and we 
think it may be safely so assumed. The appellant testifies that 
the second agreement above named was made with the appellee's 
president alone, so that, when the appellant now urges that the 
bank's recovery should be confined to a sum equal to fifty per 
centum of its debt, the question arises whether it is bound by 
the action of its president as above indicated. If it be answered 
in the negative, then it will be necessary to consider the other 
questions that have been ably presented in argument. The char- 
ter of the bank gives him no such power. It provides that the 
administration of its affairs shall be under the control of a board 
of directors. It is conceded in argument, upon the part of the 
appellant, that he had no express authority to so bind the bank, 
and that he never advised its board of auy such action by him. 
Neither is it contended that he, virtute officii merely, could com- 
promise or release its debt. If he had such power, it must be 
traced to the assent of the board of directors, either express or im- 
plied. In truth, the position of presidentof abankisone of dignity 
rather than power. There is an indefinite general responsibility 
attached to the place. He is expected to watch more closely 
the daily transactions of the bank than the other directors ; and 
while they, or usage, may confer upon him special powers, and 
extend his authority, yet that inherent in the position is very 
slight. Indeed, it seems by judicial decision to be confined to 
taking charge of the litigation of the bank. Mr. Moore says : 
" The same species of limitation in the power of the president 
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forbids him to surrender or release claims of the bank against 
any person, from whatsoever source arising, or to stay the col- 
lection of an execution against the estate of a judgment debtor. 
For either of these acts is the exercise of a discretionary author- 
ity over the affairs and property of the bank, which is the pecu- 
liar and exclusive province of the directors." Moore, Banks 
and Banking, 133. This is the general rule ; and undoubtedly 
he has no power by virtue of his office to bind the bank in an 
unusual manner, or in any undertaking outside of its customary 
routine of business. No authority goes beyond this line. It 
was held in Smith v. Lawson, 18 W. Va. 212, that the president 
of a bank could not transfer or assign a note belonging to it ; 
in Olney v. Chadsey, 7 B,. I. 224, that he could not surrender 
the securities held by his bank to secure a debt ; in Hodge's 
Ex'rv. Bank, 22 Grat. 51, that he had no right to release a 
debt owing to his bank ; and in the case of Bank v. Dunn, 6 
Pet. 51, that his agreement that the indorser upon a note should 
not be liable was not binding upon the bank. 

It is contended, however, that the president of the appellee 
acted under such circumstances as to raise the presumption that 
he was empowered by it to so act ; and that, third parties being 
therefore equitably entitled to rely upon his representations, the 
law will presume the authority, and hold the bank bound by his 
action, if not ultra vires, although in point of fact he had no 
such authority, or was even acting in violation of the instruc- 
tions of its board of directors. The bank must, however, in 
some way be a party to such circumstances, or chargeable with 
notice or knowledge of them, in order to so hold ; and this 
record fails to exhibit such a state of case. It is true that the 
appellee's debt was a large one, and its directors were therefore 
likely to watch closely whatever steps were taken looking to its 
payment, or the settlement of the trust estate. They held sev- 
eral meetings between the time of the failure of Wheat & Durff 
and the first creditors' meeting, when the composition was pro- 
posed ; and also between such first meeting and the second one, 
when it was accepted. They probably knew their president 
attended these meetings ; but these circumstances did not, in our 
opinion, authorize third parties to presume that they had given 
the president unlimited authority in the matter, or the power to 
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agree to a composition of the debt. In fact, the evidence shows 
that while no vote had been taken in the board of directors, yet 
each member had at its meetings expressed himself as opposed 
to accepting anything less than the full amount of it. The 
president of a corporation may without express authority per- 
form all acts which are properly incident to the trust reposed in 
him, or which necessity or custom may impose upon the office. 
The release or composition of a debt due to a bank, however, is 
a matter peculiarly within the province of its directory. If 
there be any matter which more than any other falls within the 
scope of their duty, it is this one, because it not only affects the 
prosperity of the institution, but may involve its very existence. 
Necessity does not require the president to exercise his judgment 
alone as to it ; indeed, the proper management of a bank dic- 
tates that he should not do so, and it is not, therfore, a matter 
incident to the performance of his duty. There is no evidence 
whatever in this record that it had been customary for the presi- 
dent of the appellee to control such matters, or to agree to the 
release or composition of the debts of the bank, without ex- 
press authority from its directory, and we fail to see upon what 
ground third parties had an equitable right to believe that he 
had such power. If he had been in the habit of doing so by 
the consent or with the knowledge of the directors of the bank, 
or if they by act or conduct had held him out to the public as 
authorized to do so, then a proper policy, as well as common 
justice to third parties dealing with him in good faith, would 
estop the appellee from now denying his authority. It not 
having done so, and having in no way authorized, recognized, 
or ratified his action, it is not bound by it; and the judgment 
below for the entire debt must therefore be, and is, affirmed. 

The principles of the law as to the regards this officer as the president 

powers of a bank president are stated of the board of directors, rather than 

by the court in the preceding case in as the president of the bank. In very 

conformity with the text-books on many banking institutions (and for- 

that subject: Morse, Banks and Bank- merly, perhaps, more generally than 

ing 143 et seq.; Morawetz, Private to-day) this would be a correct descrip- 

Corporations, $$ 537, 538. Perhaps tion of his position ; but in the great 

the most concise, and at the same financial institutions of the country 

time a not inaccurate summary of of which the management as well as 

them, would be to say that the law the general policy is directed by the 
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president, it is scarcely accurate. Yet 
there does not appear to be any ten- 
dency on the part of the courts to 
modify the rule of the earlier deci- 
sions, and in dealings with a bank the 
law says that the authority of the 
president to bind the institution, 
either in the particular instance or in 
general, must be shown in something 
more than his mere occupancy of the 
position of president. 

It is stated, indeed, by the text 
writers that one thing the president 
can do, and by his acting therein bind 
the bank. " This solitary function is 
to take charge of the litigation of the 
bank. There is no question that this 
matter belongs to him by virtue of 
his office. * * * Counsel requested by 
him to act for the bank will bind it 
by their action in the case, within the 
ordinary powers of counsel, by sole 
authority of their engagement by him. 
Nor will it make any difference, 
though circumstances render that en- 
gagement originally wrong or im- 
proper." Morse, Bank and Banking 
144, citing, Savings Bank of Cincinnati 
v. Benton, 2 Mete. (Ky.) 240; Ameri- 
can Ins. Co. v. Oakley, 9 Paige 496; 
Mumford v. Hawkins, 5 Denio 355; 
Oakley v. Workingmen's Benevolent So- 
ciety, 2 Hilt. 487; Alexandria Canal 
Co. v. Swann, 5 How. 83. This passage 
from Mr. Morse's book is cited in 
later cases with the approval of the 
court apparently (e. g., in Hodge's Ex- 
ecutor v. First National Bank of Rich- 
mond, 22 Gratt. 51, 58; First National 
Bank of Wellsburg v. Kimberlands, 16 
W. Va. 555, 578), but it cannot be 
said to be supported by any later de- 
cision. Of the cases on which Mr. 
Morse relies, the first is so badly re- 
ported that it does not appear whether 
the action was brought by counsel 
who had been employed by the presi- 
dent or not. If the plaintiff was not 
so employed, then the case is only 
Vol. XXXVI.— 8 



authority for the statement by the 
court (Simpson, C. J.) that " The 
president of the bank, being its chief 
executive officer, had a right as such 
to appear and answer for it, and em- 
ploy counsel for its defence," and as 
to the present point is of no value, for 
the authority of the president qua 
president was not in controversy 
{Bank v. Benton, 2 Mete. (Ky.) 240, 
244). The case of the American Ins. 
Co. v. Oakley, 9 Paige 496, 501, sus- 
tains Mr. Morse's position, the court 
affirming the president's authority to 
act for the bank in such matters, and 
adding, "If the president exceeded 
his authority in giving such power, 
the corporation should look to him 
for any damage it may have sustained 
by this act of his." In Mumford v. 
Hawkins, 5 Denio 355, 358, the court 
approve and follow the case of the 
Insurance Co. v. Oakley, but also lay 
stress upon authority or ratification 
by the directors. The case of Oakley 
v. Workingmen' s Beneficial Society, 2 
Hilt. 487, is one in which the Com- 
mon Pleas Court affirmed the right of 
the president of the defendant society 
to appear as its attorney in fact; and 
the last case, that of the Alexandria 
Canal Co. v. Swann, 5 How. 83, is not 
a point. The question there was 
whether the power was vested in the 
president and directors or in the stock- 
holders. 

On the other hand, it has been de- 
cided in Massachusetts that the presi- 
dent of a manufacturing corporation 
has no authority as such to commence 
an action in the name of the corpora- 
tion: Ashuelot Man. Co. v. Marsh, 1 
Cush. 507 ; it has been decided in 
Connecticut that where the bank was 
accustomed to appoint its attorneys 
by vote of the directors, the accept- 
ance of service of process by an attor- 
ney authorized to accept such service 
by the president did not constitute a 
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legal service upon the bank : Bridge- 
port Savings Bank v. Eldredge, 28 
Conn. 556 ; and it has been held by a 
court of first instance, but of great 
eminence in Pennsylvania (C. P. 1 of 
Phila.), that a power of attorney to 
institute suit executed by the presi- 
dent of a bank without authority from 
the board of directors, is not sufficient. 
It is true that the judge was of opin- 
ion that there was an implied restric- 
tion on the president's authority in 
the by-laws of the particular bank, 
but upon the general question he says 
the authorities are conflicting. Al- 
LISOX, P. J., in Citizens' Bank v. Keim, 
10 Phila. 311. 

In view of these decisions, the po- 
sition of Mr. Morse that the president 
has undoubted authority to bind the 
bank in all questions affecting its liti- 
gation cannot be sustained as univer- 
sally true. The position that in other 
matters he binds the bank only where 
he has had authority to act for the 
institution conferred upon him (that 
such authority, in other words, is not 
inherent in his office) is unquestion- 
ably sound, as an examination of the 
cases will show. Thus he has not ex 
officio the power to transfer its prop- 
erty or securities, and in the absence of 
authority to transact such business, 
an assignment of the property of the 
corporation, or an order given by him 
to pay its money to a third person 
will not operate to divert the right of 
the corporation : Augusta Bank v. 
Hamlin, 14 Mass. 180 ; Gibson v. Gold- 
thwaite, 7 Ala. 281, 293 ; and see First 
National Bank of Sturgis v. Bennett, 33 
Mich. 520 ; nor has he the power to 
mortgage, assign, or pledge the bank's 
property : Hoyt v. Thompson, 1 Seld. 
320 ; Leggelt v. New Jersey Man, and 
Banking Co., Saxt. Ch. 542; nor to 
draw checks : Fulton Bank v. New 
York and Sharon Canal Co., 4 Paige 
127, 135; Neiffer v. Bank of Knoxville, 



1 Head 162, nor to surrender or re- 
lease claims of the bank against any 
person, nor to stay the collection of 
an execution: Olney v. Chadsey, 7 R. 
I. 224 ; Brouwer v. Appleby, 1 Sandf. 
158; Spyker v. Spence, 8 Ala. 333; 
nor to authorize over-drafts by de- 
positors : Oakland Bank of Savings v. 
Wilcox, 60 Cal. 126; nor to make a 
deed conveying land for the benefit of 
creditors: MeKedg v. Collins, 87 Mo. 
164 ; and see generally Davis v. Ban- 
doll, 115 Mass. 547; First National 
Bank of Wellsburg v. Kimberlands, 16 
W. Va. 555 ; Hodge's Executor v. First 
National Bank of Richmond, 22 Gratt. 
51. 

In a very large number of its trans- 
actions the president acts for the 
bank, and the idea of questioning his 
authority very seldom arises. Occa- 
sionally, however, it is disputed, and 
it must then be sustained by showing 
that power to act as he lias acted was 
vested in him (1) by provisions in the 
charter or by-laws; (2) by express 
authorization by the board of direct- 
ors in the paticular case ; (3) by gene- 
ral authority conferred upon him by 
the board to act in similar cases, 
which may be established by proof of 
their acquiescence in his so acting in 
such numerous instances as to justify 
third parties in assuming that general 
authority had been conferred upon 
him ; and (4) by ratification of his act 
by the board. 

Cases arising under the first and 
second of these heads are cases of in- 
terpretation or evidence, not likely to 
afford rules of general applicability; 
see, for example, Augusta Bank v. 
Hambiet, 35 Me. 491 ; Mount Sterling 
Turnpike Co. v. Looney, 1 Mete. (Ky.) 
550; Farmers' Bank v. McKee, 2 Penn. 
St. 318 ; Bidgway v. Farmers' Bank, 
12 S. & R. 256; Macbean v. Irvine, 4 
Bibb 17; Fleckner v. Bank of the 
United States, 8 Wheat. 334. 
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Cases under the third and fourth 
heads are of more importance, because 
more generally applicable. In Hoyt 
v. Thompson, 1 Seld. 320, 335, the 
court says, " Although in many cases 
the corporations have been held 
bound by such acts, this has been on 
the ground that these officers have 
been permitted by the directors to 
take the entire management into their 
own hands — and thus held out to the 
public as authorized agents for that 
purpose— or on the ground of subse- 
quent satisfaction of the act, and that 
such ratification is equivalent to an 
original authority." In Neiffer v. 
The Bank of Knoxville, 1 Head 1G2, 
165, the court says: " In the absence 
of the cashier the practice is for the 
president to draw and sign checks, 
etc., without any special authority for 
that purpose. And the proof further 
establishes that the practice in this 
particular bank, from its first organ- 
ization, had been for the president to 
draw checks in the absence of the 
cashier." In this case the bank was 
held to be bound by a check so drawn, 
although at the time a cashier to act 
temporarily in the absence of the 
regular cashier had been appointed. 
In Libby v. Union National Bank, 99 
III. 622, the president had purchased 
real estate for the bank to secure a 
debt. The court says (p. 630) : " The 
next question in order seems to be 
whether Mr. Coolbaugh had authority 
to act for the bank in this regard. * * 
He was the general agent and man- 
ager of the affairs of the bank, and 
had been since its organization. This 
the proof shows abundantly. His 
powers, as shown by a long course of 
action, known to and acqufesced in, 
and evidently approved by the direct- 
ors, fully warranted him in accepting, 
in satisfaction of suspended paper, 
any valuable thing which, in his 
judgment, it seemed wise to accept. 



It is strenuously insisted, because 
there is no special grant of such 
power to him, as president, found in 
the by-laws, that he had in fact no 
such power. There are many things 
done daily in every bank which are 
in fact and in Jaw the acts of the 
bank, and of which no mention is 
made in the by-laws." The bank was 
held to be bound by the acts of the 
president. And see also Foster v. 
Essex Bank, 17 Mass. 479 ; Dougherty 
v. Hunter, 54 Penn. St. 380 ; Parker 
v. Donnally, 4 W. Va. 648 ; Burton v. 
Barley, 9 Diss. C. C. 253. 

In the case of Rich v. State National 
Bank, 7 Neb. 201, we find a good ex- 
ample of cases of ratification by a 
bank. The president agreed to give 
ten shares of the stock of the bank to 
the plaintiff in consideration of his 
giving to the bank the business of his 
firm and becoming a director. Plain- 
tiff having performed in good faith 
his part of the agreement, the court 
held that the agreement (which was, 
of course, beyond the power of the 
president virtute officii) had been rati- 
fied by the bank acquiescing and re- 
ceiving the benefit of it. A number 
of cases are cited in this opinion upon 
this point. 

Cases arise in which there is a dis- 
pute whether the president, in per- 
forming the act, out of which the 
controversy arises, was acting as presi- 
dent or in his individual capacity. 
Without enlarging upon these, it is 
sufficient in this note to cite Sterling 
v. Mar ietta& Susquehanna Trading Co., 
11 S. & E., 179 ; Terrell v. Branch Bank 
at Mobile, 12 Ala. 502; Markley v. 
Bhodes, 59 Iowa 57 ; Prosscr v. First 
National Bank of Buffalo [Court of 
Appeals of New York], 9 Central 
Reporter 164, as examples. 

Admissions of the president of a 
bank, of course, bind the bank, when 
as to matters within the scope of his 
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agency : Spalding v. Bank of Susque- 
hanna County, 9 Penn. St. 28 ; when 
as to other matters the bank is not 
bound: Stewart v. Huntingdon Bank, 
11 S. & R. 267; Mapes v. Second Na- 
tional Bank of Titusville, 80 Penn. St. 
163. And see on this subject Kennedy 
v. Otol County National Bank, 7 Neb. 
59 ; Hazelton v. Union Bank of Colum,' 
bus, 32 Wis. 34, 49 ; Henry v. Northern 
Bank of Alabama, 63 Ala. 527; Cake 
v. Pottsville Bank f Sup. Ct. of Penna.], 
19 Weekly Notes of Cases 423. 

It may be noted before closing that 
the preceding cases were controver- 
sies between third persons and the 
bank. In many cases the president 
renders himself personally liable to 
the bank by exceeding his authority, 
though it may be that his act has 
rendered the bank primarily liable 
to some third person. Instances of 
his liability will be found in Oakland 
Savings Bank v. Wilcox, 60 Cal. 126, 
where the president allowed over- 
drafts, and was held liable to the bank 
for the loss resulting : First National 



Bank of Sturgis v. Meed, 36 Mich. 
263, where he was held personally 
liable for money loaned to insolvent 
persons ; and Citizens' Bank v. Wie- 
gand [C. P. of Phila.], 12 Phila. 496, 
where he was held liable for the loss 
of securities which he had loaned to 
a customer for inspection, and it was 
not permitted to show that such was 
the usual custom of banks. In Hau- 
ser v. Tate, 85 N. C. 81, it was 
held that the president of a bank is 
chargeable with constructive notice of 
the management of its affairs by the 
cashier and other subordinate officers, 
and where such bank is doing busi- 
ness without legal organization, he 
cannot escape the responsibility re- 
sulting from such notice by showing 
that he supposed himself the presi- 
dent of a legally constituted bank, if 
he has contributed the influence of 
his reputation to give undeserved 
credit to a spurious corporation. 



J. D. Brown, Jr. 



Philadelphia. 



